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ABSTRACT 

 
 

There is tension in the United States surrounding the issue where some works of American 

literature are freely available in the Public Domain while similar works are privately held 

through copyright holders. This thesis strives to examine, understand, explain, and determine the 

trajectory of this tension between privately held American literature under Intellectual Property 

Law versus the freely available American literature in the Public Domain. The findings will be 

informed by the legal precedent of Intellectual Property Law and the Public Domain in the 

United States, as well as by an appendix of four American authors whose works fall under both 

categories 
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INTRODUCTION 

 

Everyday countless people in the United States read some sort of American literature, but 

not every person stops and thinks who owns the literature they are partaking in. Take students for 

example, who are encouraged and required to read American literature, such as works by F. Scott 

Fitzgerald, for parts of their studies. They are connoisseurs of literature, but they rarely ask 

themselves questions like these Is the Fitzgerald work I am reading copyrighted or in the Public 

Domain? Would I be federally fined and possibly arrested for copying out of The Great Gatsby 

or are the words and ideas free for the taking? These are all crucial issues that surround 

Intellectual Property Law and the Public Domain. Even though these issues are crucial, most 

readers of American literature have never heard of or bothered with their real life implications.  

Literature is a fundamental aspect of many Americans’ lives in today’s world. While 

people are immersed in literature, many do not understand or even consider who exactly owns 

the words that they are taking pleasure in reading, be it through the private sphere of copyrighted 

works or the public sphere of works available in the Public Domain. This consideration is 

important because, in the theory of the creation of Intellectual Property Law of the United States, 

public access of literature works through the Public Domain was to produce a welcome learning 

environment and a connected civil society, while the equally balanced sector of the private 

sphere of copyrighted works would lead to a cycle of innovation of new works that fuel the 

public sphere. In the modern day, through numerous developments of Intellectual Property Law, 

works entering the Public Domain have stagnated and been suffocated by an unbalanced private 

sphere caused by changing copyrightable term limits.  
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There is tension in the United States where some works of American literature are freely 

available in the Public Domain while similar works are privately held through copyrights. 

Originally, the founding fathers of the United States envisioned an Intellectual Property Law 

system that would benefit the private sphere of privately held copyrights while equally funneling 

into a free public repository of knowledge later coined as the Public Domain. The problem that 

this encounters is the expectation that at some point, all private literature shall enter into the 

Public Domain in a timely manner, but in modern times, this is not the case due to the changing 

of copyrightable term limits.  

The controversy of changing copyrightable term limits that contradict the expectation of a 

large public repository of knowledge calls into question the relationship between Intellectual 

Property Law and the Public Domain. Intellectual Property Law is the legal concept that gives 

authors and creators exclusive rights to creations from their mind (literature, phrases, symbols, 

designs, artwork, music, etc.) and includes a limited term of copyright and the protection of such 

works from unauthorized reproduction through Copyright Law. The Public Domain is where all 

artistic creations are transferred when their Intellectual Property Law rights under the Copyright 

Law have expired, and which are free to the American public. As of the year 2014, the time span 

that an author or creator may claim copyrightable rights of ownership of his works is his lifespan 

plus seventy years. However, the amount of time that a piece of work belongs to its owner under 

copyright also depends on how many people created the work and which year it came under 

copyright. Since Intellectual Property Law and the Public Domain affect a wide range of works 

of American literature concerning their ownership, or the lack thereof, the main controversy of 

the matter is over the continuing unbalanced relationship between the two institutions; it 

becomes even more complicated by the rise of the technological age and what that entails for 
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accessing American literature, be it copyrighted or in the hands of the public. These are among 

the many factors that a copyrighted work has to be subjected to until it falls into the realm of the 

Public Domain.  

This research thesis will examine the extent to which ownership status of American 

literature has been affected by the changes of Intellectual Property Law and the Public Domain 

in the United States, the differences between American literature with extended Intellectual 

Property protection versus publicly available American literature, how the technological age of 

the Internet has affected both institutions, and the current trajectory of Intellectual Property Law 

and the Public Domain in regards to American literature. Originally, the conception of United 

States Copyright Law under Intellectual Property Law and the following introduction of the 

repository of formerly copyrighted works in the Public Domain had the intention of a balance 

between the public and private spheres. Through the changes of time and the extension of term 

limits of copyrighted works, the balance between the public and private spheres shifted towards 

the latter. Such shifting of the private sphere has choked the Public Domain to a point where the 

flow of publically accessible American works of literature is at a standstill. 
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THE DEVELOPMENT OF INTELLECTUAL PROPERTY LAW 

 

 Intellectual Property Law is a foundation of American society and is crucial to the 

functioning of such, be it in private and public realms. “Intellectual Property is one of the most 

important legal subjects for modern society: it is like the air around us, invisible and unseen, but 

vital to our functioning.”1 The point of Intellectual Property Law is to create a breeding ground 

of innovation to benefit the public as a whole, while still protecting creator's rights to his works, 

in all creating a paradox of continuing innovation. While Intellectual Property Law was not 

introduced universally throughout the United States until the passing of the Copyright Act of 

1790, Intellectual Property Law had been developing elsewhere in the world until that point. 

Intellectual Property Law can be traced to classical Greece as well as the 1st Century Common 

Era Pax Romana, or Roman Peace, under Emperor Augustus. While not much documentation 

has lasted to the modern day of the exact legislation of classical Roman Intellectual Property 

Law, there were certain laws, such as the ownership of works of art that granted royalties to the 

creators of such works, as well as laws by the “Roman courts that forbid third parties from 

corrupting slaves so that they would disclose information about their owners’ business secrets.” 

Similarly, classical Greek Intellectual Property Law offered their citizens, being only men, the 

right to one year of ownership and royalties over any type of creation as long as it added to the 

luxury and beauty of Greek culture, such as architecture, sculpture, pottery “with trademarks 

impressed in the clay,” and paintings.2 While Intellectual Property Law has roots in Ancient 

Greece and Classical Rome, it did not start to develop until several hundred years later. 

                                                        
1!Dan Hunter. Intellectual Property (New York: Oxford University Press, 2012), 2. 
2 Hunter, Intellectual Property, 5.!
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From the classical period until the 1800s, there were very few examples of Intellectual 

Property Law. Such lack of Intellectual Property Law occurred “because the political institutions 

of the period were attuned to different needs. The feudal system did not recognize private 

property except through the system of estates that derived from the Crown.”3 Due to the nature 

of feudalism and the lack of wide scale trade there was no pressing need for Intellectual Property 

Law. “During this time there was little in the way of precursors to patent or trade secret 

protection and until the invention of the printing press, there was little need for a set of laws to 

protect expression; thus copyright didn’t exist.” From the time of classical Rome and Greece 

until the 1800s, the lack of private property, wide scale trade, and need for patent protection 

created a world that did not need established laws of copyright. 

Intellectual Property Law did not see much development until the Early Modern Period, 

which began in the time of the Early Italian Renaissance and lasted until the end of the 

Enlightenment; such rise in development stemmed from the introduction of wide scale trade, 

which created a need for patent and trade secret protection. During this period came “the 

appearance of mercantilism (the first time that merchants were granted autonomy to produce and 

trade goods), the emergence of trade guilds (which policed the knowledge of their members), and 

the new interest of rulers in gaining competitive advantage within their new geographic 

boundaries.”4 At this time came the birth of Intellectual Property Law by way of royal 

prerogative due to the patent system that was adopted by Venice, Italy, during the 15th century. 

“With the rise of the modern state, European rulers came to issue “letters patent,” a term derived 

from the Latin litterae patentes or “open letters” which were letters from the sovereign to 

                                                        
3 Hunter, Intellectual Property, 5-6.!
4!Hunter, Intellectual Property, 6.!
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everyone stating that a group or an individual now had the monopoly to produce an identified 

product.”5 With the introduction of new printing technology, from the middle of the 15th century 

until 1710, royal prerogatives of monopolies became Europe’s main Intellectual Property Law.  

In 1454 in Germany, the very fabric of Intellectual Property Law changed. German 

printer Johannes Gutenberg developed the printing press, which was officially perfected in the 

year 1455. Due to the invention of the printing press, “printing spread throughout Europe during 

the next hundred years, [which overall led to] the United State’s tradition of copyright which 

stems from the English copyright system, one that emerged from the response of the English 

crown to the revolution of printing.”6 In 1551, the English Crown initially gave through royal 

decree all of the rights to the printing press to a guild of printers who had the sole right of 

printing every sole piece of literature for England. “The Stationer’s Company was chartered by 

royal decree, and effectively controlled the printing and dissemination of books throughout 

England.”7 The printing monopoly held by the Stationer’s Company was to set the path for the 

foundation of the English copyright system of Intellectual Property Law, which in turn, was 

borrowed by the United States for the foundation of its own Intellectual Property Law. 

The Stationer’s Company monopoly over printing led to the introduction of the English 

copyright system of Intellectual Property Law. The Stationer’s Company monopoly over printing 

in England lasted from 1551 to 1710, for a total of 159 years, but the guild had become too 

strong and corrupt of a monopoly throughout the years, in the eyes of the English monarchy. 

Even though the printing monopoly had been checked and regulated by the English Crown from 

its conception in 1551 until 1710, the Stationer’s Company, in an attempt to further their own 

                                                        
5!Hunter, Intellectual Property, 6.!
6 Hunter, Intellectual Property, 8.!
7!Edward Samuels. The Illustrated Story of Copyright, (New York: St. Martin’s Press, 2000), 11.!
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revenue through the use of the lucrative printing press, still performed under the table illegal acts 

of taking and using what was not rightfully theirs, especially the illegal act of stealing and 

copying books without the author’s permission.  

Such corrupt and illegal behavior on the behalf of the Stationer’s Company monopoly led 

to the Parliament of Great Britain to pass the common law doctrine of The Statute of Anne in 

1710, fully taking away the English monarch’s right to grant monopolies through royal decree, 

and in the process, destroying the monopoly over printing. In lieu of a printing monopoly, the 

doctrine of The Statute of Anne established the foundation of the English copyright system of 

Intellectual Property Law. Section I of the statute stated that  
whereas printers, booksellers, and other persons have of late frequently taken the liberty 
of printing, reprinting, and publishing, or causing to be printed, reprinted, and published, 
books and other writings, without the consent of the authors or proprietors of such books 
and writings, to their very great detriment, and too often to the ruin of them and their 
families: for preventing therefore such practices for the future, and for the encouragement 
of learned men to compose and write useful books  

protection would be enacted to further create innovation for the good of the public.8 Section II 

stated “the author of any book or books already printed shall have the sole right and liberty of 

printing such books for the term of one and twenty years.”9 Before the Statute of Anne, 

Intellectual Property Law through common law doctrine had been very vague due to lack of 

records and because the royal issues given to monopolies did not come from clear guidelines.  

With the enactment of the Statute of Anne in 1710 by the Parliament of Great Britain, 

Intellectual Property Law was truly born as a common law doctrine, and is what the United 

States has drawn on for the basis of its Intellectual Property Law, with effects that are seen to 

this day. Because of the Statute of Anne, there are such things as protections of creators and their 

                                                        
8 The Statute of Anne. London: Parliament of Great Britain, April 10, 1710. Web. 
http://avalon.law.yale.edu/18th_century/anne_1710.asp (accessed April 1, 2014), 1. 
9!The Statute of Anne, 2.!
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works, which became Copyright Law, and there were term limits, which led to the introduction 

of the Public Domain and the fulfillment of the public receiving works. Overall, Intellectual 

Property Law in the United States, with its three branches of Copyrights, Patents, and 

Trademarks, was based solely on the English Statute of Anne. While United States Intellectual 

Property Law has “been the subject of constant change,” and the balance has tipped more 

towards the private sphere than the public sphere, the basis of Intellectual Property Law has been 

held on to, as prescribed to by the Statute of Anne.10   

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

                                                        
10!Paul Goldstein. Intellectual Property: The Tough New Realities That Could Make or Break Your Business, (New 
York: Penguin, 2007), 3.!
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THE EMERGENCE OF COPYRIGHT LAW AS A MARKER OF OWNERSHIP 
 

When the representatives who were elected to form the brand new American government 

by way of the United States Constitution that convened in Philadelphia in 1787, one of the 

concerns was that of continuing the knowledge of the science and the arts for the public of the 

fledgling United States. United States Copyright Law was created to give creators ownership of 

their works in order to produce a continual flow of creative expression. “In its instrumental 

conception, copyright exists in order to provide creators with an incentive to produce creative 

expression and to endure for a limited period of time.”11 The emergence of Copyright Law as a 

marker of ownership in the United States through the Copyright Act of 1790 was done so by 

referring to The Statute of Anne of 1710 in Great Britain. The Framer’s main goal was to have a 

copyright system where the American government didn’t “have to pay all authors in advance in 

order to get them to create their works. Instead, [the government] would pay them in rights-rights 

in the very works that they create.”12 United States Copyright Law was to be understood as a 

fundamental law to protect the original expression of copyrighted works as long as they were 

under term protection. It took three years for the Framers to work out all of the details of 

Copyright Law, but the result was the Copyright Act of 1790, which to this day, is the basis of 

United States Copyright Law. From the moment that the Copyright Act of 1790 was enacted, 

creators of copyrighted works had rights to their works for a limited time, thus creating the 

emergence of Copyright Law as a marker of ownership. 
 
 
 

 
                                                        
11!Balganesh, Shyamkrishna. “The Obligatory Structure of Copyright Law: Unbundling the Wrong of Copying.” The 
Harvard Law Review vol. 125 no. 1664 (2012): 1667.!
12!Samuels, The Illustrated Story of Copyright, 13.!
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LEGAL RATIONALE FOR THE PUBLIC DOMAIN 

 

Since its conception, the United States’ Intellectual Property Law goal was to have a 

knowledgeable and just public sphere where creativity and innovation could flow, by creating a 

robust civil society in which there was an equal balance between the public sphere and the 

private sphere.13 Such want for a robust United States civil society led to the introduction of the 

Public Domain in 1896. “The Public Domain is said to be necessary for a just and attractive 

democratic culture and for the economically efficient production of information.”14 It was 

designed particularly for both the private and the public sphere to benefit since once copyrighted 

works had reached their term limit or were under the terms of the Fair Use doctrine, which 

allows individuals who own copies of copyrighted books to use unlicensed citation or 

incorporation of the literature for their own use, said works would enter in the Public Domain in 

order to add to the free learning environment of the public. “If information is not protected by an 

exclusive right, or if a given use of otherwise protected information is privileged though the Fair 

Use doctrine, then it is in the Public Domain.”15 The Public Domain was “a vital, affirmative 

entity, the publicly accessible collection of knowledge, ideas, history, and expression on which 

creators draw in order to make new works.”16 The public repository of the Public Domain 

became the receiver and the equal of Intellectual Property Law. 

While the United States has coveted its use of the Public Domain in order to keep up 

efficient copyrightable innovation of new material and to serve the public’s accessibility to 

knowledge as a whole, like Intellectual Property Law, the idea of the Public Domain followed a 

                                                        
13!Jurgen Habermas. Structural Transformation of the Public Sphere, (Boston: MIT Press, 1991), 1.!
14!“Designing the Public Domain.” Harvard Law Review vol. no. 1489 122 (2009): 1489. 
15!“Designing the Public Domain,” 1490.!
16!Hunter, Intellectual Property, 12.!
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similar history. The idea and practice of the Public Domain may have originated in classical 

Rome as well. While not clearly defined, Roman Law stated that certain things, like the air and 

water, were all things that the citizens of Rome could share freely for the betterment of the 

people. Following the timeline of the evolution of Intellectual Property Law, the idea of the 

Public Domain surfaced in Europe as well during the Enlightenment in the 16th-18th centuries as 

a place where works no longer under copyright went to be freely accessible by the people. In 

Europe during the Enlightenment, the Public Domain was deemed an “institutional place where 

human agents can act free of the particular constraints [such as property and copyrights] required 

for markets, and where they have some degree of confidence that the resources they need for 

their plans will be available to them.”17 The United States created its own Public Domain so that 

the act of having a balanced Intellectual Property Law and a system where once copyrighted 

works could reside for the use of the public would satisfy the continuation of copyrightable 

innovation works. Such balance between the two would create the continuous flow of paid 

creative expression that would benefit the free learning environment of the public. The paid 

creative expression would be on a set term in order for the owner of the copyright to be 

stimulated to produce more works in order to continue receiving royalties for their work. 

“Termination of copyright protection [where the work enters into the Public Domain] encourages 

the copyright owner to create new works rather than relying on income from old works.”18 In all, 

the United States introduction of the Public Domain as a repository of Intellectual Property Law, 

being Copyright Law, in theory and practice, serves both the private sphere, by providing 

incentives economically, and the public sphere, by providing free knowledge. 

                                                        
17!“Designing the Public Domain,” 1491.!
18 Martin, Scott M. “The Mythology of the Public Domain: Exploring the Myths Behind Attacks on the Duration of 
Copyright Protection.” Loyola of Los Angeles Law Review vol. 253 no. 36 (2002): 272.!
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THE MAJOR CHANGES TO INTELLECTUAL PROPERTY LAW 

 

 United States Intellectual Property Law has gone through two major stages since its 

introduction in 1790. The first stage was the Modern Period, which lasted from the introduction 

of Intellectual Property Law in the Copyright Act of 1790 to the introduction of the Copyright 

Act of 1909. With the establishment of the United States of America in 1776 came a brand new 

government. “The basic story of intellectual property protection in the Modern Period from the 

1700s to the beginning of the twentieth century was an initial recognition, and then slow 

expansion, of the rights of authors, inventors, and creators.”19 The fundamental grants of 

Intellectual Property Law in the United States became patents, trademarks, and copyrights. A 

patent is “the right to exclude others from making, using, or selling an invention,” which gives 

an inventor governmental protection from other people trying to make, sell, or use their patented 

invention. Unlike patents, trademarks do not prevent the stealing and reselling of ideas, but 

instead protects the goods of a corporation with a mark or logo. “A trademark relates to any 

word, name, symbol, or device which is used in trade with goods to indicate the source or origin 

of the goods and to distinguish them from the goods of others.” The last, but most fundamental 

grant of American Intellectual Property Law, is Copyright Law, “which protects the writings of 

an author against copying.”20 The Modern Period of Intellectual Property Law saw a start and 

then slow expansion of its rights, but with the introduction of the Copyright Act of 1909, 

Intellectual Property Law was to become a dominant force in the United States. 

                                                        
19 Hunter, Intellectual Property, 10.!
20 Donald M. Dible. What Everybody Should Know About Patents, Trademarks, and Copyrights, (California: The 
Entrepreneur Press, 1978), 2.!
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The introduction of the Copyright Act of 1909 ushered in the second stage of Intellectual 

Property Law, being the Late Modern Period, which has lasted to this day. Before the Copyright 

Act of 1909, from a business standpoint, patents, copyrights, and trademarks did not matter. 

Businesses and industries at that time were more concerned with their factory settings, such as 

the production lines, and the land on which their factories or enterprises were located. While the 

large business world had no interest in Intellectual Property Law, small groups of authors and 

artists used copyrights extensively from the years 1790 and on, but it was still not enough to 

garner much attention on Intellectual Property Law. “On the whole, industries during the Modern 

Period didn’t care much about Intellectual Property.” As the Modern Period progressed, the 

business sector started to reconsider Intellectual Property Law. In the developing United States, 

control over property, both real and imaginary, came to dominate the industries’ agendas due to 

the realization of the power of ownership of such intangibles such as “information, brands, 

pharmaceuticals, and so on.”21 Gone were the days when heavy machinery and production lines 

were the most important aspects of industry. Entering into the spectrum were the days of the 

power and ownership of knowledge.  

The Late Modern Period of Intellectual Property Law is identified by two trends: an 

extensive expansion of Intellectual Property protection, and the eventual opposition against such 

expansion by various public groups. The expansion of Intellectual Property Law in the twentieth 

century was large, as seen by the changes between the Copyright Acts of 1790 and 1909. In the 

1790 act, the roles of copyrights were to protect creators and their works of maps, charts, and 

books from being illegally copied by outside sources. With the increased interest of industry, and 

to the favor of creators and artists who had been copyrighting their works, the Late Modern 

                                                        
21!Hunter, Intellectual Property, 10.!
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Period did indeed expand Intellectual Property Protection, which in part caused Congress to 

enact the Copyright Act of 1909. This act was “broadened to encompass musical and dramatic 

works, photographs, movies, and the like” with subsequent copyright acts encompassing 

software, pictorial works, graphic designs, and so on, in order to remain modern in law. Also, 

under the expansion of Intellectual Property Law protection was the introduction of longer term 

limits that gave creators of material more protection over their work. At first, the majority of the 

United States public, save creators and businesses, ignored these expansions of Intellectual 

Property Law. “The growth of Intellectual Property didn’t seem to involve a reduction of any 

interest in the common citizen.”22 As time continued on in the Late Modern Period though, a 

second trend characterized as opposition to the expansion of Intellectual Property Law began to 

emerge. 

The Late Modern Period’s second trend consisted of the opposition by public groups over 

the expansion of Intellectual Property Law. As time progressed, and the enacted copyright 

protection laws were taking affect, the public began to realize that they did have some stake in 

the wake of the growth of Intellectual Property Law. Various public groups throughout the 

United States vocally professed their perceived troubles with the elongated term limits that were 

ushered in with the Copyright Acts of 1909, and later in 1976, and finally with the Copyright 

Term Extension Act of 1998. Under the original Intellectual Property Law of Copyright Law, a 

work was protected for a fourteen year term during the Copyright Act of 1790, to a revised 

twenty eight year term during the Copyright Act of 1909, both being renewable once, after which 

the work became a part of the Public Domain. However, with the growth of Intellectual Property 

Law and the introduction of new Copyright Laws, which allowed more works to be copyrighted 

                                                        
22!Hunter, Intellectual Property, 11.!
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and longer-term limits, the concept of the Public Domain was largely ignored. Instead of being 

the public culture’s repository that would periodically refill, it was now a pitiful wasteland that 

“remained after all the private interests had been allocated. It was the carcass left after the 

Intellectual Property system had eaten its full.”23 Because of this, public groups began to oppose 

the still growing Intellectual Property Law.  

Tensions came to a head in 1998 when Congress passed both the Digital Millennium 

Copyright Act and the Copyright Term Extension Act. Since the Copyright Act of 1909, 

Intellectual Property Law and Copyright Law favored the private sector, instead of there being 

an equal balance between private and public in order to create a learning environment and the 

continued flow of knowledge into the Public Domain. The two acts in 1998 tipped the balance 

completely to the side of the private sphere, which caused a public outcry. “Up until the passing 

of [these legislations] corporate [and private sphere] interests lobbied for Intellectual Property 

expansion without much (if any) public comment. These two statutes changed that. Not only 

were they widely recognized as driven entirely by [private] interests,” but they also created 

restrictions of works entering the Public Domain, as well as “restrictions on speech, the threat to 

research and enquiry, the quashing of dissent, and the jailing of researchers.”24 From 1909 to 

1997, the growth of Intellectual Property Law had been killing the Public Domain, but with the 

addition of the two statutes in 1998, the Public Domain was choking and the American public 

was angry, creating a situation which has remained to present day and one which has not been 

properly addressed.  

                                                        
23 Hunter, Intellectual Property, 12.!
24 Hunter, Intellectual Property, 13.!
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The act of Copyright Law was, and is, essentially the granting of rights of a work to its 

creator. “While Copyright Law no doubt confers on creators a set of exclusive “rights” in 

relation to a work, all of these rights revolve around, or remain derivative of, copying.”25 

Because of this, creators who have legally copyrighted their work have the “exclusive right to 

copy,” while any other person has the duty not to copy the copyrighted work.26 Along with 

protecting creators, Copyright Law was also created to “protect the public interest by insuring 

that one day the right to use any work [would] return to the public” in the form of the Public 

Domain.27 To understand the full system of Copyright Law and its connection to the Public 

Domain, their major historical developments in way of passed legal acts must be analyzed. 
 
 
The Copyright Act of 1790  
 

The first copyright act to be passed by the federal government in the United States was 

the Copyright Act of 1790. Before 1790, all authorship and publishing was handled by each 

individual state. After the Revolutionary War, and the ratification of the United States 

Constitution in 1787, Copyright Law became a federal affair instead of a state affair. The elected 

representatives at the constitutional convention were concerned with specifically designing a 

way to create a learning environment in the new country. To do so, they knew that they needed 

to pay creators to create work, which would in turn benefit the public as a whole because of the 

creations. The elected representatives stated that in order “To promote the progress of Science 

and useful Arts” for the use of the public, they needed to give Congress “the power to grant to 

                                                        
25 Balganesh, “The Obligatory Structure of Copyright Law,” 1669.!
26 Balganesh, “The Obligatory Structure of Copyright Law,” 1669.!
27 Besser, Howard. “The Erosion of Public Protection: Attacks on the Concept of Fair Use.” College Art Association 
(1998): 7.!
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Authors and Inventors the exclusive Right to their respective Writings and Discoveries.”28 

Congress responded by stating that “We concur with you in the sentiment that…the promotion of 

science and literature [for the use of the public] will contribute to the security of a free 

Government; in the progress of our deliberations we shall not lose sight of objects so worthy of 

our regard.” While the elected representatives had called for granting creators exclusive rights, 

Congress “had received petitions from several authors asking for the grant of exclusive rights to 

print their books.” Similar to their response to the elected representatives, Congress replied that 

“a committee [would] be appointed to prepare and bring a bill or bills, [to make a general 

provision] for securing to [creators] the exclusive rights to their respective writings and 

discoveries.”29 The ingenious plan and stated goal of Congress was to have a system of laws 

where the United States did not have to individually pay creators in advance to create work, but 

instead the federal government could pay the creators in rights to their very own works, which 

would in turn pay the creators without causing debt to the government. Thus, the Copyright Act 

of 1790 was the United State’s first attempt, and baseline, for American Copyright Law.  

The sections of the Copyright Act of 1790 set the statute up to become the building block 

of United States Intellectual Property Law. The first section of the Copyright Act of 1790 stated 

its claim as  
an act for the encouragement of learning, by securing the copies of maps, charts, and 
books to the authors and proprietors of such copies, during the times therin 
mentioned…that from and after the passing of this act, the author and authors of any 
map, chart, book or books already printed within these United States, being a citizen or 
citizens therof, or resident within the same, his or their executors, administrators or 
assigns, who halt or have purchased or legally acquired the copyright of any such map, 
chart, book or books, in order to print, reprint, publish or vend the same, shall have the 
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sole right and liberty of printing, reprinting, publishing and vending such map, chart, 
book or books.30  

The mentioned security of the copies meant that an artist, or creator, once they had purchased a 

copyright of their work at a designated clerks office, had the sole right to publish, print, and 

reprint their work while having it federally protected from any copying by another person.  

The second section of the Copyright Act of 1790 covered the extent of term limit 

protection and the repercussions of copyright infringers. The “times therin mentioned,” regarded 

to the time limit that the artist, or creator, had exclusive rights over his works, which at the time, 

was fourteen years. Six months after the clerks office had granted the copyright to their work, a 

creator had to “deliver, or cause to be delivered to the Secretary of State a copy [of the work], to 

be preserved.”31 During the fourteen years of rights to their works, artists and creators not only 

had the sole right to publish, print, and reprint their works, but they also were able to collect 

profit from the selling of their work. If anyone were to copy a copyrighted work, they would be 

liable to an injunction as well as have to pay the damages of their crimes to the creator of the 

work that they stole from. “The penalty for violating such rights was that such offender…shall 

forfeit all and every copy…of such map, chart, book, or books, and all and every sheet…being 

part of the same…to the author of proprietor…who shall forewith destroy the same: And every 

such offender and offenders shall also forfeit and pay the sum of fifty cents for every sheet which 

shall be found in his or their possession…contrary to the true intent and meaning of this act.”32 

When the fourteen-year term limit was coming to an end, to be precise during the last six months 

of the term, an artist could reinstate his claim to their work at the same clerks office in return for 

one more fourteen-year term, which kept the public learners, government, creators, and artists 
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content with the system since the term limit(s) were seen as appropriate periods of time of 

copyright. Also, if a creator were to die while they still had a copyright, the widow or his estate 

of the creator would be able to collect the payment. Continued payment to the widow or estate of 

a deceased creator ensured that no one outside of the creator’s immediate family would receive 

any funds, which would continue to encourage the innovation and creations of other creators and 

artists. While the first section of the copyright act dealt with the rights given to an artist, the 

second section dealt with the term limits and any potential infringers of the law in the way of 

copying. The act stated that by accomplishing this complex system, the Copyright Act of 1790 

was a success for everyone involved for it not only created a booming learning environment 

submerged in an active and open civil society for the new and growing United States, but it also 

created revenue for artists, which in turn created more artistic expression throughout the country. 

In doing so, the Copyright Act of 1790 was a strong and sturdy building block for Intellectual 

Property Law in the United States. 
 
 
The Introduction of the Public Domain 

Following the introduction of the Copyright Act of 1790, the United States realized that 

there was need of an institution, a repository of sorts, for the copyrighted works that had reached 

the end of their term limits. In 1896, the United States government officially coined the term of 

such a repository the Public Domain. The Public Domain holds “information that is not protected 

by an exclusive right [being Copyright Law].”33 The Public Domain was introduced into the 

United States in 1896 during “a Supreme Court case involving a Singer sewing machine” in 

order to hold the information of expired copyrights. The Court noted that “upon the expiration of 
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a patent [or copyright] the public [gains] the right to that [information].”34 The Court referred to 

the primary goal of Intellectual Property Law when they issued that the public had the right to 

such information. By allowing information that was once copyrighted in the private sphere to 

become freely available in the public sphere, innovation, learning, and creativity is able to take 

place. “When works rise into the Public Domain, anyone is free to use, reuse, remix, and build 

upon” the free information.35 The results of such free information in the Public Domain led to 

increased innovative works and creations, which were created by the minds that were able to 

look at the free information and build off of its free-for-the-taking ideas. In the creation of the 

Public Domain in the United States, advocates of the institution made three supporting 

arguments for its cause, being the Economic, Liberal, and Republican arguments.  

The Economic Argument came from those in government who were concerned with the 

money aspect to incentivize creation and innovation and continue the distribution of information. 

Basically, advocates for the argument stated that information should be spread for the public 

good, but incentive should be given to creators and authors in order to produce more 

information. “In order to incentivize information production, [the government must set] 

exclusive rights to support positive pricing, but only so far as it is necessary to provide optimal 

incentives to produce … to therefore have a robust” public repository.36 This argument correlated 

with the Copyright Act of 1790 where creators and authors were allowed exclusive rights for 

their fourteen-year term limit (to possible twenty-eight year term limit) in which they were 

granted money from their work, which would give them incentive to keep creating. After the 

term limit(s) had expired, the money from their works would cease to flow to the creators and 
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authors, and instead the information would enter into a public repository in order to serve the 

public sphere as well as incentivize future innovations and creations.  

The second argument was the Liberal Argument, which came from advocates of the 

thinking of Thomas Jefferson and James Madison. Thomas Jefferson stated that “ideas should 

freely spread from one to another for the moral and mutual instruction of man, and the 

improvement of his condition.” Jefferson believed that for the betterment of the country and of it 

citizens, all people should be privy to ideas and knowledge that are free. Both Jefferson and 

Madison agreed that the United States government should “grant exclusive rights in information 

as an encouragement,” to create and spread information with the end goal being that all of the 

information would land in readily and free accessible repository.37 The crux of the Liberal 

Argument was that all of the citizens of the United States should be able to have free access to all 

forms of information, with protection and money being a limited form of encouragement to 

creators and authors to produce more information.  

The third argument was the Republican Argument. The Republican Argument believed 

that “a robust Public Domain was important for a just and attractive democratic culture.”38 It was 

so named the Republican Argument due to its obsession and view of stressing the importance of 

democratic participation in the fledgling democratic country of the United States. This argument 

advocated for the United States to be an ideal society where all of its citizens could have access 

to all of its cultural expression, being knowledge, ideas, and information as a whole. Though the 

formation of Copyright Law was seen as anti-democratic to the Republican Argument, because 

in theory Copyright Law could get in the way of having all citizens participate in the making of 
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expressions of United States culture, the advocates for the argument understood and accepted 

that an incentive was needed to start and continue the production of cultural expression, with the 

means to the end being a large repository of an attractive democratic culture once the incentives 

had run out.  

Once the government had taken into account the Economic, Liberal, and Republican 

arguments and molded all of the aspects accordingly, the Public Domain was introduced as an 

addition into the Copyright Act of 1790, being the repository where information goes when its 

protection has expired and where the citizens of the United States can go to effectively use free 

information to not only better their own knowledge, but to receive inspiration and incentive to 

create new works. Such use and purpose of the Public Domain was able to create a robust 

democratic civil society based off of the equality and flow between the Public Domain of the 

public sphere and of copyrighted works of the private sphere. 
 
 
The Copyright Act of 1909 

The Copyright Act of 1790, being such a sturdy building block, led to many 

enhancements of such acts, with the first successor being that of the Copyright Act of 1909, 

which was created to update Copyright Law into the modern language and to incorporate 

copyright protection over new, and faster, copyrightable works. In the United States, from 1790 

to 1909, the Copyright Act of 1790 was in effect, but with the dawn of two new centuries came 

new innovations in technology, such as the printing press, which would increase the production 

of literary works. Printing presses have been part of the western world since 1454, and are even 

older in the Asian world. During the colonial period in America, printing presses made their way 

over from Europe with the pilgrims and other immigrants. The importance of the printing press 
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for colonial society was in creating religious texts for churches or for individual use. At that time 

printing presses required a lot of work to produce a finished copy. “Early printing presses were 

quite laborious to use, allowing a printer to press pages only one sheet at a time.” Also, printing 

presses required the “setting of type; the creation of a plate, usually made of metal; and the 

transfer of ink to paper by pressing the paper against the plate.” While the early printing presses 

made it easier for literature to be made or copied, it did not prove to be dangerous to Intellectual 

Property Law. Due to the amount of time, work, and scarce availability of printing presses 

needed to produce a copy of a book, there was no threat to Intellectual Property Law in the form 

of mass illegal copying of copyrighted works. By the twentieth century, fast rotary presses were 

invented, leading to the Copyright Act of 1909. The faster methods of reproducing works sped 

up the process of the production of creative works; mechanizing and speeding up the process as 

paper was fed automatically at great speeds while still requiring the original setup of a printer. 

Printing presses at this time were still “quite laborious to use,” but the process was becoming 

more mechanized, which equaled a faster print time for works.39 Along with the faster 

production of works were the addition of more products of creation, such as pictorial works, 

paintings, sculpture, music creation (due to the phonograph) and recording, and motion pictures, 

which were all added to works that could be protected by copyright. Also, the Copyright Act of 

1790 had become outdated in ways of speech, which made it hard for the courts and the clerks 

office to understand its intent, which created confusion for all parties involved. For example, the 

courts and the clerks office didn’t know if some works fell under the categories of science and 

the arts, which made the whole situation confusing in regards to awarding copyrights to creators. 
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Because of this confusion, in 1905, President Theodore Roosevelt called upon the United States 

government for a reevaluation of Copyright Law in order to revise and update it for 

contemporary times. Such a reevaluation led to the Copyright Act of 1909, which was officially 

known as the “act to amend and consolidate the acts respecting copyright.”40 In creating the 

Copyright Act of 1909, the government decided to keep the majority of the content of the 

Copyright Act of 1790, being the protection of a creator’s works for a certain amount of time as 

well as the creator having the sole power over their work, but they also enhanced it. The 

enhancements were a more modern language and an updated federal copyright protection law. 

The new law was that Copyright Law would only protect the works of creators still in copyright, 

from (1881-1895) to 1909 that had been officially published through a clerks office and had a 

notice of having their copyright affixed. If a certain work was considered published, but did not 

have the additional paperwork of having the work copyright affixed, the work became part of the 

Public Domain. The new and enhanced Copyright Law affected all of the works in copyright 

before 1909, as well as the copyrighted works after 1909, and made sure that copyright 

protection laws were followed through its use of modern language and its incorporation of new, 

and faster, copyrightable works in order to continue the benefits of copyright.  

Another enhancement that the government added in the Copyright Act of 1909 was to 

extend the term limits that creators could hold over their copyrighted works. While the Copyright 

Act of 1790 instituted the term limit of fourteen years, with one renewable term of fourteen 

years, the government increased the term limits in order to accommodate the faster production of 

literary works and the incorporation of new, and faster, copyrightable works protected under 
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Copyright Law. The government deemed that the “copyright secured by the [Copyright Act of 

1909] shall endure for twenty-eight years from the date of first publication” and with the proper 

paperwork of copyright affixed.41 As in the previous act, a creator of a copyrighted work would 

be able to renew their copyright term, in the twenty-seventh year of their first copyright, for 

another twenty-eight years of copyright on their work. Also, it remained that works of creators 

were protected from copying by federal law and if a creator of a copyrighted work were to die, 

the widow or his estate would be able to collect the payments of the copyrighted work. Lastly, it 

still remained that if anyone were to copy from a copyrighted work “such person [would] be 

liable to an injunction restraining such infringement [and they would have] to pay to the 

copyright proprietor such damages as the copyright proprietor may have suffered due to the 

infringement” of the work.42 Thus, the Copyright Act of 1909 enhanced and amended outdated 

sections of the Copyright Act of 1790, but it began to tip the balance towards the private sphere 

of creators in way of term limits, instead of keeping the goal of balance between creators and 

their revenue and the public and their learning. With the doubling of the term limits, copyrighted 

works were under copyright protection longer and the private sphere began to accrue more funds, 

while the public sphere and its Public Domain began to receive less works, and hence, 

knowledge or innovative ideas free for the taking. While the term limits of copyrighted works 

hadn’t yet been called into question, further copyright acts were to. The balance was never to be 

righted again, as foreshadowed by this act. 
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The Copyright Act of 1976 

The next major enhancement and revision of Copyright Law was the Copyright Act of 

1976. The Copyright Act of 1976 is officially known as the “general revision of Copyright 

Law.”43 Major advances in technology, such as radio, sound recordings, photocopying, and 

television, which had occurred since 1909, warranted a change in law to keep up with modern 

times. Photocopying at this time was an especially major technological advance that proved to be 

a threat to Copyright Law. In 1938, an American inventor by the name of Chester F. Carlson 

revolutionized the printing process with xerography, which came from the word “xeros, the 

Greek word for “dry,” and graphien, “to write,” which used an electrostatic dry-printing 

process.” Now the “dark parts of a picture were negatively charged with electricity, and the light 

parts had their charge reduced by exposure to light. A positively charged toner powder would 

stick to the darker portions, but not the lighter portions; a heater would seal the toner on the 

page.”44 Up until the 1950s, the electrostatic dry-printing process was just seen as a faster 

alternative printing process in lieu of its former process of setting type, but was still not used 

widely by the public and continued to not be a threat to Intellectual Property Law in the form of 

illegal copying of full copyrighted works. A decade later, in the 1960s, the electrostatic dry-

printing process took the lead in printing once it began to be marketed as a copying machine for 

the Xerox Company. “For the first time in history, it became possible, cheaply and efficiently, to 

make copies of any type of document-including words and images- without having to go through 

the laborious process of making a new plate.”45 With the introduction of the easy, fast, and cheap 
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Xerox copying machine, the threat of mass illegal copying of copyrighted works became a 

recognized and possibly real threat to Intellectual Property Law. 

The introduction of the Xerox copy machine posed a possible dangerous threat to 

copyrights under Intellectual Property Law; the threat of everyone having easy and cheap access 

to illegally copy copyrighted works. Despite such recognized fears, mostly by authors or creators 

who had copyrights of their works, the threat of photocopying proved to have no merit. 

“Although books, magazines, and newspapers can be photocopied, the cost and labor of making 

copies were still great enough that photocopying did not replace these industries.”46 While 

countless people have committed copyright infringement by copying pieces of works, or 

passages from books, poems, or artwork, the result of the photocopying has not undermined 

countless industries due to the sheer cost of what it would take for an entire work to be copied. 

Due to the proven lack of threat to Intellectual Property Law, Congress saw the benefit of 

the copying machine and wanted it to be made legal if portions of copyrighted works were 

copied for legitimate reasons, such as for educational and leisurely purposes. Access to copy 

parts of copyrighted works for educational purposes was seen by Congress as an aid to teachers 

and professors, partly because only sections of copyrighted works were used, which did not 

undermine the system of Copyright Law, and partly because it cut down on educational costs. 

Because people, especially scholars and professors, began to use copying machines to produce 

cheap copies of copyrighted works that did not threaten the system of copyrights and Intellectual 

Property Law, Congress decided to pass the act of the Fair Use doctrine in the Copyright Act of 

1976, which allows owners of copyrighted works to copy and use passages at their own 

discretion. Until this point in time, anyone who copied from a copyrighted work had an 
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injunction of infringement placed upon them and had to pay the damages of their infringement to 

the copyright holder of the specific stolen work. The introduction of the doctrine of Fair Use 

changed portions of the repercussions for breaking Copyright Law. Fair Use in Copyright Law 

now meant that copyrighted works could be used in teaching, news reporting, research purposes, 

scholarship, and criticism without being against the law. “Fair Use limited a copyright holder’s 

monopoly over the use of his work by permitting copying under a limited set of circumstances 

for uses such as education, private study, and satire.”47 In order to determine if something would 

be considered Fair Use, four factors have to be considered. “The purpose and character of the use 

[must be commercial, educational, transformative, or reproductive], the nature of the copyrighted 

work [being either fictional, factual, and the degree of creativity], the amount and substantiality 

of the portion of the original work used, and the effect of the use upon the market [or the 

potential market] of the original work.”48 An example for the Fair Use doctrine is when 

professors print a copyrighted work that they own and distribute the printed pieces to their class. 

Under Fair Use, the professor is using the copyrighted work, usually not the whole piece, for 

educational purposes in order to use criticism within the certain class. For further example, a 

professor could copy chapter three of F. Scott Fitzgerald’s work The Great Gatsby, which is 

copyrighted literature, for his class to use as a teaching tool and he would not be committing 

copyright infringement. “It is Fair Use that allows students to photocopy copyrighted articles for 

personal use, teachers to read excerpts from copyrighted works in class, reviewers to quote from 

copyrighted works in their published reviews, and satirists to incorporate portions of copyrighted 

works into their satires.”49 Such ability to use parts of copyrighted works has enhanced society in 
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that the public does not have to fully wait for a copyrighted work to enter the Public Domain in 

order to receive ideas and inspire innovation. While Fair Use causes confusion to ensue between 

legal and illegal uses of copyrighted works, it has created an even better balance between the 

public for educational purposes and the creators of pieces of work. The doctrine is seen as a way 

to support the original purpose of Intellectual Property Law and the Public Domain where there 

was an even balance between the two. While photocopying could have severely threatened the 

copyright system under Intellectual Property Law due to possible mass production of 

copyrighted works meaning copyright infringement, it did not because of the amount of money it 

would have cost to do such a thing. Instead of a threat, the introduction of the copying machine 

ushered in opportunities for parts of copyrighted works to be copied for legitimate purposes, 

such as for educational purposes, which led to Congress introducing the doctrine of Fair Use 

under the Copyright Act of 1976. 

Along with the creation of the Fair Use doctrine in the Copyright Act of 1976, was the 

enhancement of Copyright Law through the introduction of the First Sale doctrine. The First Sale 

doctrine stated “once a copyright owner has transferred ownership of a copy of his good to 

another person, he has exhausted his right to control the distribution of that particular copy.”50 

According to the First Sale doctrine, “anyone who purchases a work can then do what they want 

with it, even if the rights holder opposes that use.”51 Similarly to the doctrine of Fair Use, the 

First Sale doctrine’s purpose was to further attempt to create an even balance between 

Intellectual Property Law and the Public Domain. By ridding a creator the ability to have a say 

over a particular work of his after it has been sold, the work, in a way, has entered into the public 
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realm. While the copyrighted work can’t be fully copied under their new ownership, the owner 

can do what he pleases with it. In all, the First Sale doctrine allows the purchaser of any 

copyrighted work to resell, lend, share, or destroy the work, without having to consult the 

copyright holder, or pay fines that originally would have to be paid.  

Following the creations of the doctrines of Fair Use and First Sale in the Copyright Act of 

1976 was the modernization of the rights of copyright holders. As of 1976, the United States had 

become affiliated with the Universal Copyright Convention (UCC) and the European Union 

(EU) in terms of international trade, the former being an international treaty and the latter being 

an international organization, both which created international standards of copyright. To 

continue international trade with Europe, the United States government sought to conform their 

Copyright Law to that of the UCC’s standards on copyright. Due to the advance in technology, 

books, charts, music, and maps were not the only materials able to be made copyrighted. 

According to the Copyright Act of 1976, musical works with words, theatre with and without 

music, sculpture, pictorial works, and graphic designs were added to the materials that could be 

copyrighted. While the rights of copyright holders had not been significantly changed since the 

Copyright Act of 1790, the essence of the rights were kept while modernizing the rights for 

contemporary uses. The modernization of the rights of copyright holders are as follows: “the 

right to reproduce the work into copies and phonorecords, the right to create derivative works of 

the original work, the right to distribute copies and phonorecords of the works to the public by 

sale, lease, or rental, the right to perform the work publicly, and the right to display the work 

publicly.”52 These particular additions allowed for the fruition for Copyright Law to keep up 

with technological advances and for copyright protection to cover the growth of popular culture. 
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A revision to Copyright Law through the Copyright Act of 1976 was the much needed 

modernization of the rights of contemporary copyright holders. 

Following the modernization of copyright holders legal rights was the addition to the 

term limits of a copyrighted work. It was at this time the United States government focused on 

unpublished works and works with corporate authorship, as well as copyrighted works. To keep 

up with the UCC’s standards, the government decided to conform to their rules. Instead of 

having a term limit of twenty eight years, with one renewal term limit of twenty eight years, the 

Copyright Act of 1976 declared that once a work became published and copyrighted, the term 

limit would “consist of the life of the [creator] and fifty years after the [creator’s] death.”53 

Following suit, unpublished works were granted a copyright term of life of the creator plus fifty 

years and works with corporate authorship were granted 100 years of copyright since the date of 

creation. This change from set term limits to life plus fifty years of copyrighted works caused 

expressed controversies between Copyright Law and the Public Domain, which were only to be 

exacerbated by further provisions to the Copyright Act of 1976. Due to this dramatic increase of 

copyrightable years, the controversy of works entering into the Public Domain became an issue 

for the public sphere. If a work had been copyrighted once under the Copyright Act of 1909 and 

had made it to the Copyright Act of 1976 under one term, the length of their one renewal term 

would be forty-seven years. This meant that a copyrighted work, having been through one 

copyright term of twenty-eight years under the Copyright Act of 1909, received a second term of 

forty-seven years under the Copyright Act of 1976, allowing a full term of seventy-five years 

altogether. If a work had been copyrighted twice under the Copyright Act of 1909, Congress 

added “nineteen years to the term of protection for existing works which were not yet in the 
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Public Domain.”54 Now instead of a fifty-six year term, being two twenty-eight year terms, under 

the Copyright Act of 1909 was seventy-five years of a fully copyrighted term under the 

Copyright Act of 1976. Due to such an increased amount of copyrighted years through the 

Copyright Act of 1976, works were not flowing into the Public Domain, which caused a strain on 

the fundamentals of Copyright Law, which was to provide copyrights for a limited time. Because 

of the increase of the term limit, the “limited time” was called into question because works were 

being halted going into the Public Domain.55 Though not addressed by Congress, this issue 

continues to be a contemporary controversy for the United States public sphere that is concerned 

with works that are not entering the Public Domain for a very long time, and which goes against 

the core of Copyright Law, which is to create an equal balance between paid creators and the 

public to breed a learning environment. Because of the extended term limit of life plus fifty 

years, the balance has been tipped to the side of paid creators in the private sphere, which will 

only continue to breed contempt by the public sphere due to their need for works to enter the 

Public Domain. 
 
 
The Digital Millennium Copyright Act of 1998   

While the Copyright Act of 1976 remains the basis of Copyright Law to this day, there 

have been provisions added to the act, such as the Digital Millennium Copyright Act (DMCA) of 

1998. The purpose of this addition was to counter the threat of the technological advance of the 

Internet. Unlike photocopying, which posed the false threat of illegal copying of copyrighted 

works during the creation of the Copyright Act of 1976, the Internet poses a danger to copyrights 
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and Intellectual Property Law; the danger of the outright stealing of copyrighted works. By 

definition, “the Internet is a global communications network that links computers around the 

world.”56 In 1969, in response to the Cold War and a need to be able to spread information 

quickly and large distances, the Internet was created by the United States Department of Defense 

and was named the Advanced Research Projects Agency, formally known as the ARPANet. The 

initial reason that the United States Department of Defense created the Internet was to be able to 

send general information faster around the country, and later, the world. “The network was 

designed to break information into separate packets and send the packets over various routes 

from computer to computer, rerouting the information as necessary to circumvent the breakdown 

or failure of parts of the system.”57 Originally, the United States Department of Defense only 

funded four host computers that connected the University of Utah, Stanford, UCLA, and UC-

Santa Barbara. Though they only had four computers, the universities accomplished the goal of 

spreading and sharing information for the Department of Defense faster than ever before, which 

led to the formation of the academic BITNET in 1981. BITNET was a wide-area network that 

was formed by several highly acclaimed institutions in order to spread and share information and 

knowledge throughout the academic community. The success of BITNET in the academic 

community led to the widespread use of the Internet. 

Following the success of ARPANet, BITNET, and other similar networks, which had 

connected over 300,000 computers, the Internet became available to ordinary citizens because of 

its popularity and convenience due to the United States Department of Defense decommissioning 

ARPANet in 1995. Individual subscribers to the Internet, using dial up through their telephone 
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lines, now had access to all sorts of general information, such as literature, artworks, weather, 

news, shopping, etc. Such access to information was revolutionary. Now, instead of going to the 

library to look up a summary of a piece of literature, one could just type it into their search bar 

on their computer and the answer to their question would be provided shortly. Academic 

studying, all forms of research, and basic everyday questions were now available at the few 

typing of computer keys and a click of the mouse. Information had become widely accessible to 

the common person. “By 1992, the number of computers connected to the Internet had surpassed 

1 million; by 1998, there were nearly 50 million Internet users in the United States; by 2000, 

Internet users were estimated at over 133 million in the United States.”58 The Internet proved to 

be revolutionary in that it provides access of countless forms of information to the common 

person, but danger is present within its very being; the danger of stealing copyrighted works 

online because they are easily accessed and not protected from illegal copying. 

This current age will be known as the age of technology to generations after. Any 

information on the technological invention of the Internet is available. People can hack other 

people’s private information, create lasting friendships through different websites, and copy 

anything. Because of the fact that anyone that has access to a computer with Wi-Fi and an app 

for the Internet can copy brings into play Copyright Law. Due to this, “Copyright Law is greatly 

influenced by technology.”59 Copyright Law can’t be promptly applied to technological 

innovations though, which leads to the contemporary problems of technology’s effects on 

Copyright Law. The two major contemporary problems are that of legal uncertainty and the 

delay of enacted laws in regards to copying from the Internet. The legal uncertainty comes from 
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the fact that “because technological innovation and new uses precede legal adaptation [because 

they are ever changing], technological innovation affects social norms. By the time legal issues 

of copyright scope are solved with regard to a new technology, users of that technology are no 

longer neutral bystanders” meaning that the public is no longer neutral to new technology.60 Due 

to the public no longer being neutral to all new and upcoming technological innovations, the 

Copyright Laws that are enacted are already too late to be followed because of an established 

norm. Because of the legal uncertainty and the delay of enacted Copyright Laws due to the issue 

of running into solidified social norms, meaning the inability to make laws fast enough to 

counter technological controversies, the contemporary problems continue to grow. When the 

Copyright Laws are not created fast enough to protect copyright holders content on the Internet, 

they invest in computer ware that will protect their copyrighted work(s) from being stolen. 

Because of this, pirates who want to copy copyrighted works invest in technologies that go 

around the firewall of the protected works of copyright holders. “This process leads to recurring 

lapses in enforcement and increases the polarization between the camps [of copyright holders of 

work(s) on the Internet and pirates].”61 Due to the ever-changing technological innovations, 

legislative rulemaking remains uncertain on how to proceed with Copyright Law in regard to 

technological innovations and the Internet, which overall has lead to the delay of Copyright 

Laws that would solve the current contemporary problems that technological change has brought 

upon the United States. If laws can’t be made to forcefully protect copyright holders works on 

the Internet, the public will think that the copyrighted works are free for the taking before they 

actually reside in the Public Domain.    
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While the Internet is a revolutionary, great, and wonderful tool that is used by many 

people, as made obvious by the number of connected computers as of 2000, it poses the major 

threat to Intellectual Property Law of easy stealing of copyrighted materials. People notoriously 

believe that if something is on the Internet it is free for the taking, be that an idea, copyrighted 

works, free works, and so on. This has caused a major dilemma for artists and writers who are 

trying to broadcast their creativity on the Internet, but who also want to “protect their investment 

in creativity.”62 Recognizing that a major issue was arising due to the unmanageable and free 

access to copyrighted works, the Clinton administration took on the challenge of battling the 

threat of copyright infringement on the Internet. “The first volley came from the Clinton 

administration, in the form of a White Paper by the Working Group on Intellectual Property 

Rights of the [Internet].”63 The Working Group believed that copyrighted creative works on the 

Internet needed some form of legal protection if the Internet was to reach its full potential 

without lawsuits of copyright infringement taking place. The Working Group believed that the 

Copyright Act of 1976 was current in the laws of the basic principles of copyrights, but also 

wanted to make several amendments to boost Copyright Law so that copyright owners of 

creative works that were available on the Internet could be protected from copying. The dilemma 

of copyright protection on the Internet quickly turned into an international one due to the Internet 

being a global entity. The Clinton administration turned to the World Intellectual Property 

Organization (WIPO), an organization created by the United Nations in 1967 to promote the 

protection of Intellectual Property Law throughout the world, to get the issues of copyright 

protection on the Internet addressed. Due to this address, WIPO “adopted two treaties clarifying 
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copyright on the Internet” in 1996, which the United States signed while also taking the position 

that they could add minor amendments to fit United States law.64 Following the signing of the 

international treaties, the Clinton administration approached Congress to ratify the treaties in 

order to implement into the United States Copyright Law “two 1996 World Intellectual Property 

Organization (WIPO) treaties: the WIPO Copyright Treaty and the WIPO Performances and 

Phonograms Treaty.”65 The two ratified treaties, officially known as the Digital Millennium 

Copyright Act of 1998, dealt with technology in the way that they criminalized the production 

and dissemination of services and technology that could control certain types of access to 

copyrighted works. It also criminalized the act of accessing control of copyrighted works through 

technology, even if no actual infringement happened upon copyrighted works during the process.  

The Digital Millennium Copyright Act was created in order to protect copyrighted works 

that are circulating through technology, such as computers, and it created heightened penalties of 

infringement of any copyrighted works on the Internet. “Criminal copyright infringement 

includes the following offenses: copyright infringement for profit; copyright infringement 

without a profit motive; pre-release distribution of a copyrighted work over a publicly accessible 

computer network; circumvention of copyright protection systems in violation of the DMCA; 

bootleg recordings of live musical performances; unauthorized recording of motion pictures in a 

movie theater (camcording); and counterfeit or illicit labels and counterfeit documentation and 

packaging for copyrighted works.”66 For a copyright owner or holder  
who prevails in a copyright infringement lawsuit, the court may approve the following 
legal remedies: injunctions; impounding, destruction, or other reasonable disposition of 
all copies made in violation of the copyright owner’s rights, as well as all plates, molds, 
matrices, masters, tapes, film negatives, or other articles by means of which such copies 
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may be reproduced; actual damages suffered by the copyright owner [or holder] due to 
the infringement, and any profits of the infringer attributable to the infringement; 
statutory damages (at the copyright owner’s [or holder’s]  election to recover in lieu of 
actual damages and profits), in the amount of not less than $750 or more than $30,000 as 
the court deems just. For willful infringement, a court may increase the statutory damages 
award to a sum of not more than $150,000; and costs and attorney’s fees.67  

Also, if infringement of copyrighted works of willful intent is committed for purposes of 

financial gain or of commercial advantage, the infringer would be “subject to criminal 

prosecution, [which] is punishable by up to 10 years in prison and a fine of up to $250,000.”68 A 

last means of resort for a remedy for copyright infringement is the confiscation of all devices 

used in the act of infringing upon copyrighted works. While the Internet gives access of all types 

of copyrighted works to millions of users, the DMCA protects the copyrighted works from being 

stolen through strict penalties. Such protection has continued to tip the balance towards the side 

of the copyright holders in the private sphere, while works cease to flow into the Public Domain. 
 
 
The Copyright Term Extension Act of 1998 

Another provision to the Copyright Act of 1976 was the Copyright Term Extension Act 

(CTEA), or the Sonny Bono Act, of 1998. The main purpose of the act was to revise the term 

limits from the Copyright Act of 1976 to once again accord with the UCC and the European 

Union. The organizations of the UCC and the European Union decided that the minimum of 

copyright term limits had to be life plus seventy years, due to the majority of the countries in the 

organizations converting to a term limit of life plus seventy years. Due to this, the United States 

government decided to align with the majority of the countries and change the term limits as 

well, “by striking ‘fifty’ each place [in the term limits section of the Copyright Act of 1976] and 
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inserting ‘seventy’” instead.69 Following suit, unpublished works were now granted the life of 

the creator plus seventy years and corporate authorship were granted 120 years of copyright. By 

passing this act, the government insured that their copyright terms would be in accordance with 

the majority of the countries that participated in the UCC and the European Union. While the 

term limit enhancement benefitted the private sphere of the creators by cementing longer 

copyrightable works, the new term limit only heightened the controversies between Copyright 

Law and the Public Domain, which tipped the balance even further to that of the private sphere 

of paid creators over the public sphere and their ever-drying Public Domain. In 1995, Congress 

brought up the issue of the European Union yet again in regards to copyright term years. The 

European Union had increased their term years to life plus seventy years and had mandated that 

anyone that was a part of the European Union also had to do so. Failure to increase the term 

years set by the European Union would bar United States literature works from being sold 

abroad. Works that had been copyrighted once underneath the Copyright Act of 1909 and had 

made it through the Copyright Act of 1976, which increased the second copyright term to forty 

seven years, now had an extended second term of sixty seven years. Existing works that were not 

yet in the Public Domain by 1976 now had an extra twenty years added to their term limit, 

totaling now ninety-five years since its first publication. Senators within Congress debated the 

issue of increasing the term years to life plus seventy, with the majority calling for the increase 

of years. One Senator, Dianne Feinstein, spoke before Congress and stated “by extending to life 

plus seventy years, Congress would help ensure that American creators would receive 

comparable protection in other countries and that it would continue to be an enormous asset to 
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the Nation’s economy and balance of trade.”70 Similarly, the former assistant secretary of 

Commerce and Commissioner of Patents and Trademarks, Bruce Lehman, spoke before 

Congress and stated that by increasing the term limits to life plus seventy years, it would “ensure 

that many celebrated works would be preserved so that future generations could enjoy quality 

copies of the works” and that the “additional twenty years of protection would likely increase the 

trade balance of the United States in the long-term.”71 It took Congress three years to decide on 

siding with the European Union, but their main concerns were all money based surrounding 

international trade, which worsened the contemporary controversies of copyright term limits due 

to twenty years being added on to the existing term limits. Instead of trying to restore the balance 

between the private sphere and its paid creators and the public sphere and its Public Domain for 

a robust learning environment, Congress only continued to make it worse, all in favor of the 

private sphere. By creating the Copyright Term Extension Act, the Public Domain remains for 

the most part stalled for an approximate 100 years and on since 1998. The balance between 

creator and public at this point in time is completely tipped to the side of the paid creator, which 

to this day, goes against the original intent of Copyright Law and the Public Domain. The 

learning environment, copyright holders, and the public sphere and their Public Domain will 

never be the same for copyrighted works have ceased to enter into the latter group for a long 

period of time, thus causing innovation and creativity to become stagnant. While it is possible for 

a future Copyright Law to right this grievous imbalance between Intellectual Property Law and 
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the Public Domain, it is hard to tell if the Public Domain will ever recover from this 

contemporary controversy. 

 The Public Domain is choking. The present day dilemma is simple: the public sphere’s 

repository known as the Public Domain is suffering and is at risk of being completely suffocated. 

“The Public Domain is both priceless and precarious – a gift of history that is at risk.”72 

Following the Copyright Term Extension Act of 1998, any copyrighted works that were 

published before 1923 now reside in the Public Domain, while all other copyrighted works 

published in 1923 and after continue to be protected under Copyright Law. Before 1998, 

copyrighted works in the United States that were published before the Copyright Act of 1976 had 

a term limit of at most seventy-five years, while any published after 1976 were granted a term 

limit of the author’s life plus fifty years. With the passing of the Copyright Term Extension Act 

of 1998, the term limit for copyrighted works became even longer. “In 1998, the Sonny Bono 

Act extended the term of all existing copyrights by twenty years.”73 Now the published 

copyrighted works from 1923 to 1976 have a ninety-five year copyright term, and published 

copyrighted works from 1976 on have a copyright term of the author’s life plus seventy years, 

even furthering the delay of works into the Public Domain. At this point, assuming that Congress 

does not convene and pass another extension act on copyright terms, the earliest that any works 

will enter the Public Domain will be in 2019, “1923 plus ninety five years, and then each year 

thereafter, another year of published works will be added” to the Public Domain and so on.74 Due 

to this dilemma, the public of the United States as a whole is suffering from the delay of works 

that are not entering into the Public Domain. The original intent of Intellectual Property Law and 
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the Public Domain in that the balance between then two would boost a learning environment of a 

robust civil society with innovation and creativity has become choked and stagnant with the loss 

of flow of copyrighted works to the public repository. The balance between the public sphere and 

the private sphere is no more. 
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Figure 1-1 

This chart was created in order to show the progression of term limits with each passed United 
States Copyright Act. The first column signifies the two term limits possible for the Copyright Act 
of 1790, being two fourteen year terms, equaling a possible twenty eight year term limit of a 
copyrighted work. The second column signifies the two term limits possible for the Copyright Act 
of 1909, being two twenty eight year terms, equaling a possible fifty-six year term limit of a 
copyrighted work. The third column signifies the term limit established with the Copyright Act of 
1976, being life plus fifty years. (Just to account for anything, I created the maximum life of a 
fictitious person to be 100 in this chart.) The fourth column signifies the term limit enhancement 
of works that lasted, either through one copyrighted term or two, from the Copyright Act of 1909 
to the Copyright Act of 1976, being seventy-five years. The fifth column signifies the term limit 
established with the Copyright Term Extension Act of 1998, being life plus seventy years. (Just to 
account for anything, I created the maximum life of a fictitious person to be a 100 in this chart.) 
The sixth, and final, column signifies the term limit enhancement of twenty years to works that 
lasted from the Copyright Act of 1909 to the Copyright Act of 1976, equaling a total of ninety-
five years. 
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APPENDIX: 

THE ROLE OF COPYRIGHT LAW REGARDING AMERICAN LITERATURE 
 

This case study was cultivated in order to show the domination of the private sphere of 

copyrighted works that have halted and are choking the American Public Domain through the 

development of Intellectual Property Law and the Public Domain in the United States that have 

previously been presented. The objectives were to show how unbalanced the private and public 

spheres have become, how halted the Public Domain has become even through authors that have 

both copyrighted and freely accessible works, the financial consequences of such acts, and how 

the technological innovation of the Internet has affected these works. For this study, a 

demographic of four American authors was chosen; two white males and two females, one white 

and one African American. While there are millions of American authors to date, these four 

American authors, F. Scott Fitzgerald, Willa Cather, Zora Neale Hurston, and Robert Frost, each 

possessed a common, interesting, and important factor. Each of these four American authors 

publishing dates were researched and chosen upon the astounding factor that they all had works 

that were both copyrighted to this day and works that were in the Public Domain. According to 

the Copyright Term Extension Act of 1998, all of these authors’ copyrighted works have a 

copyrighted term of ninety-five years after their publishing date, meaning that their works had 

been copyrighted once or twice under the Copyright Act of 1909 and copyrighted for the second 

time under the Copyright Act of 1976 and its provision of the Copyright Term Extension Act of 

1998. The first author that was researched was F. Scott Fitzgerald, who was born in 1896 and 

died in 1940.  
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Works of Fitzgerald’s that are in the Public Domain are:                    This Side of Paradise(1920)  
Flappers and Philosophers (1920)  

Bernice Bobs Her Hair (1920)  
The Beautiful and Damned (1922)  

Tales of the Jazz Age (1922)  
The Curious Case of Benjamin Button (1922)  

 
Works of Fitzgerald’s that are still copyrighted are:                                            The Vegetable 
(1923-2019)  

The Great Gatsby (1925-2021)  
All the Sad Young Men (1926-2022)  

Babylon Revisited (1931-2027)  
Tender is the Night (1934-2030)  

Taps at Reveille (1935-2031)  
The Lost Decade (1939-2035)  

The Love of the Last Tycoon (1941-2037)  
The Crack-Up (1945-2041)  

The second author that was researched was Willa Cather, who was born in 1873 and died in 

1947. Works of Cather’s that are in the Public Domain are:                         April Twilights (1903)  
The Troll Garden (1905)  

Alexander’s Bridge (1912)  
O Pioneers! (1913)  

The Song of the Lark (1915)  
My Antonia (1918)  

Youth and the Bright Medusa (1920)  
One of Ours (1923)  

Works of Cather’s that are still copyrighted are:                                       A Lost Lady (1923-2019) 
The Professor’s House (1925-2021)  

My Mortal Enemy (1926-2022)  
Death Comes for the Archbishop (1927-2023)  

Shadows on the Rock (1931-2027)  
Obscure Destinies (1932-2028)  

Lucy Gayheart (1935-2031)  
Not Under Forty (1936-2032)  

Sapphira and the Slave Girl (1940-2036)  
The Old Beauty and Others (1948-2044)  

The third author that was researched was Zora Neale Hurston, who was born in 1891 and died in 

1960. Works of Hurston’s that are in the Public Domain are:                        Journey’s End (1922)  
Night (1922)  

Passion (1922)  
Works of Hurston’s that are still copyrighted are:                                   Color Struck (1926-2022)  
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Sweat (1926-2022)  
How It Feels To Be Colored Me (1928-2024)  

Hoodoo in America (1931-2027)  
The Gilded Six-Bits (1933-2029) 

 Jonah’s Gourd Vine (1934-2030) 
 Mules and Men (1935-2031) 

 Their Eyes Were Watching God (1936-2032)  
Tell My Horse (1938-2034)  

Moses (1939-2035)  
Man of the Mountain (1939-2035) 

 Dust Tracks on a Road (1942-2038) 
 Seraph on the Suwanee (1948-2044) 

 What White Publishers Won’t Print (1950-2046)  

The fourth and final author that was researched was Robert Frost, who was born in 1874 and 

died in 1963. Works of Frost’s that are in the Public Domain are:          Mending Wall (1914) 
 After Apple-picking (1915)  

The Wood-pile (1915)  
A Boy’s Will (1915)  

North of Boston (1915)  
The Pasture (1915)  

The Road Not Taken (1916)  
Design (1916)  

Mountain Interval (1916)  
Not to Keep (1917)  
Fire and Ice (1920)  

The Oven Bird (1920)  
Putting in the Seed (1920)  

The Need of Being Versed in Country Things (1920) 
 The Exposed Nest (1920)  

The Ax-Helve (1920)  
Wild Grapes (1920)  

Place for a Third (1920)  
Fragmentary Blue (1920)  

The Runaway (1920)  
The Valley’s Singing Day (1920)  

Plowmen (1920)  
The Lockless Door (1920)  

The Flower Boat (1920)  
Good-by and Keep Cold (1920)  

A Brook in the City (1921)  
The Witch of Coos (1922)  

For Once, Then, Something (1923)  
Stopping By Woods on a Snowy Evening (1923)  

Nothing Gold Can Stay (1923)  
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Works of Frost’s that are still copyrighted are:                           West-Running Brook (1928-2024) 
 Ten Mills (1936-2032)  

A Witness Tree (1942-2038)  
The Silken Tent (1942-2038)  

Through analysis of four American authors and their works that sit both in copyright and 

the Public Domain, it has become painstakingly obvious through the halt of works entering into 

the Public Domain how tilted Intellectual Property Law is to the private sphere through the 

developments of Copyright Law. American literary works stopped entering the Public Domain in 

1923 and only will start barely trickling in starting in 2019. The Public Domain has been halted 

for ninety-five years, and through continued copyrighted ninety-five year terms to life plus 

seventy year terms, the public repository of the Public Domain will probably never again see the 

balance between itself and the private sphere that the United States had intended for Intellectual 

Property Law. Following this gross imbalance is the financial consequences of the actions of 

modern Copyright Law. Once all of these authors died, their royalties went to their immediate 

family, which was the main intention of copyrighted works royalties after an author had died in 

order to support their families. What was not originally intended was that works would be 

copyrighted for longer than fifty-six years, under the 1909 Act. With these four authors, whose 

works are copyrighted for ninety-five years under the Copyright Term Extension Act of 1998, 

royalties will continue to flow into bank accounts of people who technically do not have claim to 

them, being that they are not immediate family to the deceased author, but instead non 

immediate relatives; thus being another gross domination of the private sphere.  

While it is obvious that the private sphere is and will continue to dominate the public 

sphere, the technological innovation of the Internet and how it affects these works is a 

contemporary problem. All, or most, of the copyrighted and Public Domain works noted above 

are accessible through the Internet. Though the provision of the Digital Millennium Copyright 
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Act of 1998 that was added to the Copyright Act of 1976 was supposed to protect all forms of 

copyrighted works accessible on the Internet, stealing of such works happen on a daily basis 

without getting caught. While the ordinary person does not browse the Internet to steal 

copyrighted works, many do it without knowing that they are doing it. For example, if a student 

was asked to choose long passages from two of F. Scott Fitzgerald’s works through use of the 

Internet and the student chose to parallel passages from The Curious Case of Benjamin Button 

(1922) and The Great Gatsby (1923), the student would be unknowingly stealing from the latter, 

since it is a copyrighted work. Such stealing goes against the core of Copyright Law, yet the 

Internet still provides the resources of the works to be stolen. While this goes for any 

copyrighted work on the Internet, the DMCA can’t track all of the stealing of copyrighted works 

and the Internet is too powerful of a source to be shut down because of such stealing. Thus, this 

system will continue unless it is made obvious which works can be used by the public and which 

can’t. Until then, the Internet will continue to provide protected copyrighted works to the public 

and some people will steal such copyrighted works, usually without knowing it. In all, as evident 

through this case study, the Public Domain remains halted, Copyright Law is in total favor of the 

private sphere and its authors, and the Internet, though beneficial, favors copyright holders of the 

private sphere, thus tipping the balance even more in the favor of the private realm, even though 

it aids in the stealing of copyrighted works by the public sphere. A remedy to such a grievous 

imbalance between Intellectual Property Law and the Public Domain is possible through the 

future passing of Copyright Acts, but it is not something that will likely happen in the 

foreseeable future. 
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ANALYSIS AND IMPLICATIONS 

 

This thesis examines the extent that ownership status of American literature has been 

affected by the changes of Intellectual Property Law and the Public Domain in the United States, 

the differences between American literature with extended Intellectual Property protection versus 

publicly available American literature, the way the technological age of the Internet has affected 

both institutions, and the current trajectory of Intellectual Property Law and the Public Domain 

in regards to American literature. Originally in 1790, the Founding Fathers created an American 

Copyright Law system that balanced the private sphere of copyrighted works and their authors, 

which was followed by the public sphere of the repository of the Public Domain. They 

constructed it in such a way of encouraging authors to write books under the private sphere of 

Copyright Law and its benefits for a limited time until the works would enter into the public 

sphere of the Public Domain for an environment of learning for the American people. The 

balance of the private sphere versus the public sphere, though it had been revised from a 

fourteen-year term limit to a twenty-eight year term limit in the Copyright Act of 1909, was 

balanced until the revision of Copyright Law in 1976. Instead of a twenty-eight year term limit 

that could be reapplied for once, meaning a fifty-six year term limit in all, the 1976 revision 

made it law that all copyrighted works would be covered by Copyright Law for the author’s life 

plus fifty years, which for example could mean that a work could be copyrighted for over 150 

years (based on if an author lived to be a hundred)! Also, if a work had been copyrighted once 

under the Copyright Act of 1909 and had made it to the Copyright Act of 1976, the term limits 

for such copyrighted works were seventy-five years. The term limit was heightened yet again 

with the revision of Copyright Law in 1998, which made it law that copyrighted works were to 
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have a term of the author’s life plus seventy years, and works from the Copyright Act of 1909 

were to have a term limit of ninety five years.  Because of this revision in Copyright Law, any 

works that were copyrighted before 1923 had become part of the Public Domain, while 

everything during and after that year are still under Copyright Law, earning money for people 

and their immediate families that are no longer alive, which goes against the wishes and original 

intent of the Founding Fathers. In order to understand this problem of the choking Public 

Domain completely, a case study was done of four American authors. Even though all four 

authors are now dead, money from their works will continue to flow into some relative’s account 

of the deceased author and their works have been halted from entering the Public Domain for the 

betterment of the knowledge of the American people. Gone is the balance of the private sphere 

of copyrighted works and the public sphere of free and accessible knowledge of the American 

people. Now is the age of the domination of the private sphere of ongoing copyrighted works, 

which has caused the horrendous halt of works entering into the Public Domain, overall affecting 

the accessibility of the American people to literary works and the knowledge that comes from 

such accessibility. The current trajectory is that copyrighted works will continue under the 1998 

Copyright Law unless it is revised yet again, which is possible due to the United State’s 

association with the European Union and the UCC. Because of this, the private sphere will 

continue to have the upper hand, while the public sphere of the Public Domain will suffer due to 

a lack of influx of works. With the rise of the Internet and the establishment of the DMCA, the 

balance has been further tipped to the side of the paid creator of the private sphere through the 

protection of copyrighted works on the Internet. At this moment in time it is easy for people to 

steal copyrighted works off of the Internet, either intentionally or unintentionally. In order to 

adequately protect copyrighted works on the Internet, the DMCA must make it known to the 
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public which works are copyrighted and can’t be copied and which works are free to use and in 

the Public Domain. I personally see a lot more stealing of copyrighted works through the Internet 

until the DMCA or the United States government addresses this issue. Overall, the vision of 

American Copyright Law that the Founding Father’s envisioned and enacted in the Copyright 

Act of 1790, though still a foundation for today’s Copyright Law, has been skewed due to an 

imbalanced system between the public sphere and the private sphere, with the latter having the 

upper hand. 
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